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asserts that media reports published dur-
ing the weeks prior to the Olympics dem-
onstrate that USOC was threatening to
take legal action against business owners
that infringe its trademarks on social me-
dia. Those media reports do not create an
actual controversy, even if they made Zer-
orez reluctant to post comments about the
Olympics through its corporate social me-
dia accounts. Importantly, USOC never
threatened litigation against Zerorez. As in
Edmunds, Zerorez’s concern that it might
become the target of a trademark-infringe-
ment lawsuit is speculative and one-sided.
It is not based on the existence of a con-
crete dispute between the parties.

Because the totality of the circum-
stances alleged does not establish that an
actual controversy exists between Zerorez
and USOC, the Court grants USOC’s mo-
tion to dismiss for lack of subject-matter
jurisdiction.3

ORDER

Based on the foregoing analysis and all
the files, records and proceedings herein,
IT IS HEREBY ORDERED:

1. Defendant The United States Olym-
pic Committee’s motion to dismiss, (Dkt.
18), is GRANTED;

2. Plaintiff HSK, LLC d/b/a Zerorez
MN’s motion for an extension of time,
(Dkt. 34), is GRANTED;  and

3. Defendant The United States Olym-
pic Committee’s motion to strike, (Dkt. 26),
is DENIED AS MOOT.

LET JUDGMENT BE ENTERED AC-
CORDINGLY.

,
  

CENTER FOR BIOLOGICAL
DIVERSITY, et al.,

Plaintiffs,

v.

Sally JEWELL, et al., Defendants.

No. CV–14–02506–TUC–RM

United States District Court,
D. Arizona.

Signed 03/28/2017

Filed 03/29/2017

Background:  Environmental advocacy or-
ganizations brought action against Secre-
tary of the United States Department of
the Interior and Director of the United
States Fish and Wildlife Service, alleging
that defendants’ refusal to list the cactus
ferruginous pygmy owl as a threatened or
endangered species under the Endangered
Species Act (ESA), and the Service’s inter-
pretation of the phrase ‘‘significant portion

3. Zerorez also argues that the Court should
exercise jurisdiction under the Minnesota De-
claratory Judgment Act. But Zerorez cites no
authority for its assertion that the Minnesota
Declaratory Judgment Act broadens this
Court’s subject-matter jurisdiction. And other
courts in this District have rejected the same
argument advanced by Zerorez here. E.g.,
Carlson Holdings, Inc. v. NAFCO Ins. Co., 205
F.Supp.2d 1069, 1075 (D. Minn. 2001) (‘‘Carl-
son, however, has not given the Court any
authority for the proposition that the Minne-
sota Declaratory Judgment Act grants courts

broader jurisdiction to hear cases than the
Federal Declaratory Judgment Act. Nor has
Carlson offered any authority for the proposi-
tion that the Minnesota act should be applied
when a federal court does not have subject
matter jurisdiction under the Federal act. The
Court, therefore, will not evaluate its subject
matter jurisdiction under the Minnesota De-
claratory Judgment Act.’’). As the reasoning of
Carlson Holdings is persuasive, the Court de-
clines to consider its jurisdiction under the
Minnesota Declaratory Judgment Act.



947CENTER FOR BIOLOGICAL DIVERSITY v. JEWELL
Cite as 248 F.Supp.3d 946 (D.Ariz. 2017)

of its range’’ (SPR) in the ESA’s defini-
tions of endangered and threatened spe-
cies, violated the ESA and were arbitrary
and capricious in violation of the Adminis-
trative Procedures Act (APA). Trade asso-
ciation intervened, and parties moved for
summary judgment.

Holdings:  The District Court, Rosemary
Márquez, J., held that:

(1) under Chevron deference, defendants’
SPR final policy was not a permissible
administrative construction of ESA’s
language, and

(2) under Skidmore deference, agency ap-
plied impermissible construction of
ESA’s SPR language in finding that
Sonoran Desert Ecoregion was not a
significant portion of pygmy owl’s or
western distinct population segment’s
(DPS) range.

Plaintiffs’ motion granted, and defendants’
motion denied.

1. Environmental Law O539
Agency decisions under the ESA are

governed by the Administrative Procedure
Act (APA).  5 U.S.C.A. § 706(2)(A); En-
dangered Species Act of 1973 § 2, 16
U.S.C.A. § 1531(b).

2. Administrative Law and Procedure
O751, 763

Under the Administrative Procedure
Act’s (APA) highly deferential standard of
review, the district court’s role in review-
ing agency action is limited to determining
whether a reasonable basis exists for the
agency’s decision.  5 U.S.C.A. § 706(2)(A).

3. Administrative Law and Procedure
O760

In reviewing agency action under the
Administrative Procedure Act (APA), the
district court may not substitute its judg-
ment for that of the agency.  5 U.S.C.A.
§ 706(2)(A).

4. Administrative Law and Procedure
O763

Under the Administrative Procedure
Act (APA), so long as the agency consid-
ered the relevant factors and articulated a
rational connection between the facts
found and the choice made, the agency’s
action must be affirmed.  5 U.S.C.A.
§ 706(2)(A).

5. Administrative Law and Procedure
O759

 Environmental Law O688
Under the Administrative Procedure

Act (APA), in reviewing agency action par-
ticular deference is afforded to agency dis-
cretion that is exercised in an area where
the agency has special technical expertise,
such as assessing a species’ likelihood of
extinction.  5 U.S.C.A. § 706(2)(A).

6. Administrative Law and Procedure
O753, 763

Agency action must be set aside if the
agency relied on factors which Congress
has not intended it to consider, entirely
failed to consider an important aspect of
the problem, offered an explanation for its
decision that runs counter to the evidence
before the agency, or rendered a decision
so implausible that it could not be ascribed
to a difference in view or the product of
agency expertise; when such deficiencies
exist, the district court may not attempt to
make up for them by supplying a reasoned
basis for the agency’s action that the agen-
cy itself has not given.

7. Administrative Law and Procedure
O676

Judicial review of agency action is
generally limited to evidence contained in
the administrative record.

8. Administrative Law and Procedure
O784.1, 788

In reviewing agency action the district
court’s role is not to act as a fact finder
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but, rather, to determine, as a matter of
law, whether the agency’s decision is sup-
ported by the administrative record.

9. Administrative Law and Procedure
O811

Because cases involving review of final
agency action under the Administrative
Procedure Act (APA) do not generally in-
volve disputed facts, summary judgment is
typically the proper mechanism for resolv-
ing them.  5 U.S.C.A. § 706(2)(A); Fed. R.
Civ. P. 56(a).

10. Administrative Law and Procedure
O432

In reviewing agency’s interpretation
of a statute under Chevron, if the intent of
Congress is clear, the district court must
give effect to that unambiguously ex-
pressed intent.  5 U.S.C.A. § 706.

11. Administrative Law and Procedure
O432

Under the Administrative Procedure
Act (APA), if a statute is ambiguous, the
district court must determine how much
deference to give to an administrative in-
terpretation of the statute.  5 U.S.C.A.
§ 706.

12. Administrative Law and Procedure
O435

Under the Administrative Procedure
Act (APA), if Congress has explicitly or
implicitly delegated authority to the agen-
cy to elucidate a specific provision of the
statute by regulation, such legislative reg-
ulations are given controlling weight un-
less they are arbitrary, capricious, or man-
ifestly contrary to the statute.  5 U.S.C.A.
§ 706.

13. Administrative Law and Procedure
O431

An agency’s statutory interpretation
qualifies for Chevron deference if Con-
gress has delegated authority to the agen-
cy generally to make rules carrying the
force of law, and the agency interpretation

claiming deference was promulgated in the
exercise of that authority.

14. Administrative Law and Procedure
O433

When Chevron deference is applica-
ble, an agency’s construction of an ambigu-
ous statute must be given controlling effect
so long as it is reasonable.

15. Administrative Law and Procedure
O435

An agency’s statutory construction
may be found unreasonable, such that a
court will not defer to it, if it ignores the
plain language of the statute, renders stat-
utory language superfluous, or frustrates
the policy Congress sought to implement
in the statute.

16. Administrative Law and Procedure
O431, 434

Agency interpretations that are be-
yond the pale of the Chevron doctrine,
though not controlling, nevertheless consti-
tute a body of experience and informed
judgment to which district courts and liti-
gants may properly resort for guidance;
the measure of deference afforded to such
interpretations varies depending upon the
thoroughness of the agency’s consider-
ation, the validity of the agency’s reason-
ing, consistency with earlier and later pro-
nouncements, and all those factors which
give the agency’s construction power to
persuade, if lacking power to control.

17. Administrative Law and Procedure
O438(21)

 Environmental Law O528
Under Chevron deference, interpreta-

tion of phrase ‘‘significant portion of its
range’’ (SPR) in final policy by United
States Fish and Wildlife Service was not a
permissible administrative construction of
ESA’s language, and thus final SPR policy
was arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance
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with law, in violation of Administrative
Procedure Act (APA); Service’s goal in
creating final SPR policy was to give as
little substantive effect as possible to SPR
language to avoid providing range-wide
protection to a species based on threats in
a portion of the species’ range, but this
goal was arguably at odds with conserva-
tion purposes of ESA rendering SPR
phrase superfluous by limiting it to situa-
tions in which it was unnecessary.  5
U.S.C.A. § 706(2)(A); Endangered Species
Act of 1973 §§ 3, 3, 16 U.S.C.A.
§§ 1532(6), 1532(20).

18. Administrative Law and Procedure
O438(21)

 Environmental Law O528

Under Skidmore deference, United
States Fish and Wildlife Service applied
impermissible construction of ESA’s ‘‘sig-
nificant portion of its range’’ (SPR) lan-
guage in finding that Sonoran Desert
Ecoregion was not a significant portion of
pygmy owl’s or western distinct population
segment’s (DPS) range, and thus agency’s
final finding that pygmy owl was not a
threatened or endangered species under
the ESA was arbitrary, capricious, an
abuse of discretion, or otherwise not in
accordance with law, in violation of Admin-
istrative Procedure Act (APA); Service’s
interpretation was based on SPR draft
policy that impermissibly rendered ESA’s
SPR language superfluous by limiting it to
situations in which it was unnecessary.  5
U.S.C.A. § 706(2)(A); Endangered Species
Act of 1973 §§ 3, 3, 16 U.S.C.A.
§§ 1532(6), 1532(20).

Eric Robert Glitzenstein, Meyer Glitzen-
stein & Eubanks LLP, Washington, DC,
William Stewart Eubanks, II, Meyer Glit-
zenstein & Eubanks LLP, Ft. Collins, CO,
for Plaintiffs.

Clifford Eugene Stevens, Jr., U.S. Dept.
of Justice—Environment & Natural Re-
sources Div., Washington, DC, for Defen-
dants.

ORDER

Honorable Rosemary Márquez, United
States District Judge

Pending before the Court are Cross–
Motions for Summary Judgment filed by
Plaintiffs Center for Biological Diversity
and Defenders of Wildlife (‘‘Plaintiffs’’) 1

(Doc. 52);  Defendants Sally Jewell, Secre-
tary of the United States Department of
the Interior (‘‘the Secretary’’), and Daniel
M. Ashe, Director of the United States
Fish and Wildlife Service (collectively,
‘‘Federal Defendants’’) (Doc. 56);  and In-
tervenor–Defendant Southern Arizona
Home Builders Association (‘‘Home Build-
ers’’) (Doc. 62).2

Plaintiffs challenge two interrelated
agency actions on the grounds that they
violate the Endangered Species Act
(‘‘ESA’’), 16 U.S.C. § 1532, et seq. and are
arbitrary and capricious in violation of the
Administrative Procedures Act (‘‘APA’’), 5
U.S.C. § 706(2). Specifically, Plaintiffs
challenge the Federal Defendants’ refusal
to list the cactus ferruginous pygmy owl
(‘‘pygmy owl’’) as a threatened or endan-
gered species under the ESA and the Ser-
vice’s interpretation of the phrase ‘‘signifi-
cant portion of its range’’ in the ESA’s

1. Plaintiffs are conservation membership or-
ganizations with recreational, aesthetic, scien-
tific, and organizational interests adversely
affected by the agency actions under review.
(See Doc. 52–1, 52–2, 52–3, 52–4.) Defendants
do not challenge Plaintiffs’ standing.

2. No party requested oral argument and, giv-
en the thoroughness of the parties’ briefs and
the nature of the issues, the Court finds that
oral argument is unnecessary.
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definitions of endangered and threatened
species.

I. Statutory Framework

The ESA was enacted, in relevant part,
to provide for the conservation of endan-
gered and threatened species, as well as
the ecosystems upon which such species
depend. See 16 U.S.C. § 1531(b). The term
‘‘species’’ is defined by the ESA as includ-
ing ‘‘any subspecies of fish or wildlife or
plants, and any distinct population seg-
ment’’ (‘‘DPS’’) 3 ‘‘of any species of verte-
brate fish or wildlife which interbreeds
when mature.’’ Id. § 1532(16). A species is
considered ‘‘endangered’’ under the ESA if
it ‘‘is in danger of extinction throughout all
or a significant portion of its range.’’
Id.§ 1532(6). A species is considered
‘‘threatened’’ if it ‘‘is likely to become an
endangered species within the foreseeable
future throughout all or a significant por-
tion of its range.’’ Id. § 1532(20).

Any interested person may petition the
Secretary to list a species as endangered
or threatened. 5 U.S.C. § 553(e);  16
U.S.C. § 1533(b)(3)(A). Upon receipt of
such a petition, the Secretary must deter-
mine ‘‘whether the petition presents sub-
stantial scientific or commercial informa-
tion indicating the petitioned action may
be warranted,’’ and, if it does, ‘‘promptly
commence a review of the status of the
species concerned.’’ 16 U.S.C.
§ 1533(b)(3)(A). This initial determination
is known as a 90–day finding. The agency’s
final determination on whether the peti-
tioned action is warranted is known as a
12–month finding. See id. § 1533(b)(3)(B).
Negative findings are ‘‘subject to judicial

review.’’ Id. § 1533(b)(3)(C)(ii);  see also id.
§ 1540(g).

In determining whether a species is en-
dangered or threatened for purposes of
the ESA, the Secretary must consider:
‘‘(A) the present or threatened destruction,
modification, or curtailment of [the spe-
cies’] habitat or range;  (B) overutilization
for commercial, recreational, scientific, or
educational purposes;  (C) disease or pre-
dation;  (D) the inadequacy of existing reg-
ulatory mechanisms;  or (E) other natural
or manmade factors affecting its continued
existence.’’ Id. § 1533(a)(1). Listing deter-
minations must be made ‘‘solely on the
basis of the best scientific and commercial
data available.’’ Id. § 1533(b)(1)(A).

The ESA requires the Secretary to ‘‘es-
tablish, and publish in the Federal Regis-
ter, agency guidelines’’ regarding ‘‘criteria
for making’’ listing determinations. Id.
§ 1533(h). The Secretary must provide the
public with notice of any proposed guide-
lines and an opportunity to submit written
comments. Id.

II. Standard of Review

[1–5] Agency decisions under the ESA
are governed by the APA. Pacific Coast
Fed’n of Fishermen’s Ass’ns, Inc. v. Nat’l
Marine Fisheries Serv., 265 F.3d 1028,
1034 (9th Cir. 2001). Under the APA, an
agency action must be set aside ‘‘if it is
‘arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with
law.’ ’’ Nw. Ecosystem Alliance v. U.S.
Fish & Wildlife Serv., 475 F.3d 1136, 1140
(9th Cir. 2007) (quoting 5 U.S.C.
§ 706(2)(A)). Under this ‘‘highly deferen-
tial’’ standard of review, the Court’s role is

3. Pursuant to agency policy, determining
whether a given population qualifies as a
‘‘distinct population segment’’ requires analy-
sis of the ‘‘[d]iscreteness of the population
segment in relation to the remainder of the
species to which it belongs’’ and the ‘‘signifi-

cance of the population segment to the spe-
cies to which it belongs.’’ See Policy Regarding
the Recognition of Distinct Vertebrate Popula-
tion Segments Under the Endangered Species
Act, 61 Fed. Reg. 4,722, 4,725 (Feb. 7, 1996).
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limited to determining whether ‘‘a reason-
able basis exists’’ for the agency’s decision.
Indep. Acceptance Co. v. Cal., 204 F.3d
1247, 1251 (9th Cir. 2000) (internal quota-
tion marks omitted). The Court may not
‘‘substitute its judgment for that of the
agency.’’ Motor Vehicle Mfrs. Ass’n v.
State Farm Mut. Auto. Ins. Co., 463 U.S.
29, 43, 103 S.Ct. 2856, 77 L.Ed.2d 443
(1983). So long as the agency ‘‘considered
the relevant factors and articulated a ra-
tional connection between the facts found
and the choice made,’’ the agency’s action
must be affirmed. Balt. Gas & Elec. Co. v.
Natural Res. Def. Council, 462 U.S. 87,
105, 103 S.Ct. 2246, 76 L.Ed.2d 437 (1983).
Particular deference is afforded to agency
discretion that ‘‘is exercised in an area
where the agency has special ‘technical
expertise,’ ’’ such as ‘‘[a]ssessing a species’
likelihood of extinction.’’ Trout Unlimited
v. Lohn, 559 F.3d 946, 955, 959 (9th Cir.
2009) (quoting Marsh v. Or. Natural Res.
Council, 490 U.S. 360, 377, 109 S.Ct. 1851,
104 L.Ed.2d 377 (1989)).

[6] However, agency action must be
set aside if the agency ‘‘relied on factors
which Congress has not intended it to
consider, entirely failed to consider an im-
portant aspect of the problem, offered an
explanation for its decision that runs coun-
ter to the evidence before the agency,’’ or
rendered a decision ‘‘so implausible that it
could not be ascribed to a difference in
view or the product of agency expertise.’’
Motor Vehicle Mfrs. Ass’n, 463 U.S. at 43,
103 S.Ct. 2856. When such deficiencies ex-
ist, the Court may not attempt to make up
for them by supplying ‘‘a reasoned basis
for the agency’s action that the agency
itself has not given.’’ Id. (internal quotation
marks omitted);  see also Encino Motor-
cars, LLC v. Navarro, ––– U.S. ––––, 136
S.Ct. 2117, 2125, 195 L.Ed.2d 382 (2016)
(courts may not ‘‘speculate on reasons that
might have supported an agency’s deci-
sion’’);  Dioxin/Organochlorine Ctr. v.
Clarke, 57 F.3d 1517, 1525 (9th Cir. 1995)

(courts may not ‘‘attempt to make up for
deficiencies in the agency’s decision’’).

[7–9] Judicial review of agency action
is generally limited to evidence contained
in the administrative record. Love v.
Thomas, 858 F.2d 1347, 1356 (9th Cir.
1988). The Court’s role is not to act as a
fact finder but, rather, to determine, as a
matter of law, whether the agency’s deci-
sion is supported by the administrative
record. See Occidental Eng’g Co. v. INS,
753 F.2d 766, 769 (9th Cir. 1985). Because
cases involving review of final agency ac-
tion under the APA do not generally in-
volve disputed facts, summary judgment is
typically the proper mechanism for resolv-
ing them. See Nw. Motorcycle Ass’n v.
U.S. Dep’t of Agric., 18 F.3d 1468, 1472
(9th Cir. 1994);  see also Fed. R. Civ. P.
56(a) (summary judgment is appropriate
when ‘‘there is no genuine dispute as to
any material fact and the movant is enti-
tled to judgment as a matter of law’’).

[10–15] Under the APA, the Court de-
cides ‘‘all relevant questions of law’’ and
interprets statutory provisions. 5 U.S.C.
§ 706. ‘‘If the intent of Congress is clear,’’
the Court must give effect to that ‘‘unam-
biguously expressed intent.’’ Chevron,
U.S.A., Inc. v. Natural Res. Def. Council,
Inc., 467 U.S. 837, 842–43, 104 S.Ct. 2778,
81 L.Ed.2d 694 (1984). If the statute is
ambiguous, the Court must determine how
much deference to give to an administra-
tive interpretation of the statute. Nw. Eco-
system Alliance, 475 F.3d at 1141. If Con-
gress has explicitly or implicitly delegated
authority to the agency ‘‘to elucidate a
specific provision of the statute by regula-
tion,’’ such ‘‘legislative regulations are giv-
en controlling weight unless they are arbi-
trary, capricious, or manifestly contrary to
the statute.’’ Chevron, 467 U.S. at 843–44,
104 S.Ct. 2778. In other words, an agency’s
statutory interpretation qualifies for Chev-
ron deference if Congress has ‘‘delegated
authority to the agency generally to make
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rules carrying the force of law,’’ and ‘‘the
agency interpretation claiming deference
was promulgated in the exercise of that
authority.’’ United States v. Mead Corp.,
533 U.S. 218, 226–27, 121 S.Ct. 2164, 150
L.Ed.2d 292 (2001). When Chevron defer-
ence is applicable, an agency’s construction
of am ambiguous statute must be given
controlling effect so long as it is reason-
able. Christensen v. Harris Cnty., 529 U.S.
576, 586–87, 120 S.Ct. 1655, 146 L.Ed.2d
621 (2000). An agency’s statutory construc-
tion may be found unreasonable if it ‘‘ig-
nores the plain language of the statute,’’
renders statutory language ‘‘superfluous,’’
or ‘‘frustrate[s] the policy Congress sought
to implement’’ in the statute. Pac. Nw.
Generating Coop v. Dep’t of Energy, 580
F.3d 792, 806, 812 (9th Cir. 2009).

[16] Agency interpretations that are
beyond the pale of the Chevron doctrine,
though not controlling, nevertheless ‘‘con-
stitute a body of experience and informed
judgment to which courts and litigants
may properly resort for guidance.’’ Skid-
more v. Swift & Co., 323 U.S. 134, 140, 65
S.Ct. 161, 89 L.Ed. 124 (1944). The meas-
ure of deference afforded to such interpre-
tations varies depending upon the thor-
oughness of the agency’s consideration, the
validity of the agency’s reasoning, ‘‘consis-
tency with earlier and later pronounce-
ments, and all those factors’’ which give
the agency’s construction ‘‘power to per-
suade, if lacking power to control.’’ Id.;  see
also Mead, 533 U.S. at 228, 121 S.Ct. 2164.

III. Discussion

A. Background

Plaintiffs’ challenge centers on the prop-
er interpretation of the statutory phrase
‘‘significant portion of its range.’’ 16 U.S.C.
§ 1532(6), (20). The ESA does not define

this phrase, and the Ninth Circuit has
recognized it as ‘‘puzzling’’ and ‘‘inherently
ambiguous.’’ Defenders of Wildlife v. Nor-
ton, 258 F.3d 1136, 1141 (9th Cir. 2001).

A prior administrative construction
viewed the SPR language as rendering a
species eligible for protection under the
ESA only if the species faced threats in a
portion of its range that were ‘‘so severe as
to threaten the viability of the species
throughout’’ all of its range. (SPR AR
428.) 4 This construction was sometimes re-
ferred to as the ‘‘clarification interpreta-
tion’’ because it viewed the SPR phrase as
merely a clarification of how the Service
may determine a species to be endangered
throughout all of its range. (Id.) In De-
fenders of Wildlife, the Ninth Circuit re-
jected the clarification interpretation, find-
ing that it conflated the terms ‘‘all’’ and
‘‘significant portion,’’ and thereby imper-
missibly rendered the ESA’s SPR lan-
guage superfluous. 258 F.3d at 1141–42.

In March 2007, partly in response to the
Defenders of Wildlife decision, the Solici-
tor of the Department of the Interior is-
sued a Memorandum Opinion analyzing
the SPR language (‘‘M–Opinion’’). (SPR
AR 427–462.) The M–Opinion concluded—
consistent with the Defenders of Wildlife
analysis—that the Secretary has broad
discretion in defining what portion of a
range is ‘‘significant,’’ so long as the Secre-
tary’s definition gives substantive effect to
the statutory SPR language. (SPR AR 429,
435–36.) The M–Opinion indicated that, in
determining whether a portion of a spe-
cies’ range is ‘‘significant,’’ the Secretary
may consider the size of the portion in
relation to the current range as a whole, as
well as the biological importance of the
portion to the species and in terms of the
values listed in the ESA. (SPR AR 437.)

4. Citations to the administrative record of the
agency’s SPR policy are designated ‘‘SPR
AR’’ followed by the Bates number at which
the cited material appears. Citations to the

administrative record of the agency’s pygmy
owl finding are designated ‘‘Pygmy AR’’ fol-
lowed by the relevant Bates number.
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The United States Fish and Wildlife Ser-
vice (‘‘the Service’’) later issued a Draft
Guidance (SPR AR 521–55) that interpret-
ed the SPR phrase, in light of the M–
Opinion and Congressional intent, as
meaning that a portion of a range is signif-
icant if it ‘‘contributes meaningfully to the
conservation’’ of a listable entity based on
its contribution to the resiliency, redun-
dancy, and representation of the entity
(SPR AR 523).

In the same month that the Solicitor
issued the M–Opinion, March 2007, Plain-
tiffs filed a petition to list the pygmy owl
as a threatened or endangered species un-
der the ESA. (Pygmy AR 89–145.) 5 The
Service 6 commenced a status review of the
species after issuing a 90–day finding that
the petition presented ‘‘substantial scienti-
fic or commercial information indicating
that listing the pygmy-owl throughout all
or a portion of its range may be warrant-
ed.’’ 90–Day Finding on a Petition to List
the Cactus Ferruginous Pygmy–Owl
(Glaucidum ridgwayi cactorum) as
Threatened or Endangered with Critical
Habitat, 73 Fed. Reg. 31,418, 31,424 (June
2, 2008) (reproduced at Pygmy AR 78–84).

In July 2009, the Service circulated a
draft 12–month finding which concluded
that listing of the pygmy owl within a
significant portion of its range, namely the
Sonoran Desert Ecoregion,7 was warrant-
ed under the ESA but precluded by higher
priority listing (‘‘Draft Pygmy Owl Find-
ing’’). (Pygmy AR 579–661.) In reaching
this draft finding, the Service interpreted
the SPR phrase to mean that a portion of
a species’ range is significant if it ‘‘is im-
portant to the conservation of the species
because it contributes meaningfully to the
representation, resiliency, or redundancy
of the species,’’ such that its loss ‘‘would
result in a decrease in the ability to con-
serve the species.’’ (Id. at 635.) Applying
this interpretation, the Service concluded
that the pygmy-owl population in the So-
noran Desert Ecoregion was ‘‘important
for long-term survival’’ of the pygmy-owl
species as a whole ‘‘due to its substantial
contributions to the resiliency, redundan-
cy, and representation’’ of the species. (Id.
at 647.) The Service further found that the
loss of the Sonoran Desert Ecoregion por-
tion of the pygmy-owl range—which would

5. The Service had previously published a final
rule listing an Arizona distinct population seg-
ment (‘‘DPS’’) of the pygmy owl as endan-
gered. See Determination of Endangered Status
for the Cactus Ferruginous Pygmy–Owl in Ari-
zona, 62 Fed. Reg. 10,730 (March 10, 1997).
However, after Intervenor Home Builders
filed a lawsuit challenging the listing, the
Ninth Circuit found the Service had not artic-
ulated a rational basis for its conclusion that
the Arizona population was significant to its
taxon so as to qualify it as a DPS. Nat’l Ass’n
of Home Builders v. Norton, 340 F.3d 835,
840, 852 (9th Cir. 2003). The Service then
published a final rule removing the pygmy
owl from the list of endangered species based
on a determination that the Arizona pygmy-
owl population did not qualify as a DPS. See
Final Rule to Remove the Arizona Distinct
Population Segmetn of the Cactus Ferruginous
Pygmy-owl (Glaucidium brasilianum cacto-
rum) from the Federal List of Endangered and

Threatened Wildlife, 71 Fed. Reg. 19,452 (Apr.
14, 2006). Defenders of Wildlife unsuccessful-
ly challenged the removal. See Nat’l Ass’n of
Home Builders v. Norton, No. 07-15854, 2009
WL 226048 (9th Cir. Jan. 30, 2009) (mem.),
aff’g No. CV–00–903–SRB (D. Ariz. March 12,
2007).

6. The ESA is administered jointly by the Ser-
vice and the National Marine Fisheries Ser-
vice. See 50 C.F.R. § 402.01(b). The pygmy
owl falls under the jurisdiction of the Service.
See id.

7. Pursuant to then-existing agency policy
which, as explained below, was later with-
drawn after being rejected by two courts, a
species deemed to be endangered or threat-
ened in a significant portion of its range was
afforded protection only within that portion
rather than the entirety of its range.
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cause the loss of ‘‘significant ecological,
morphological, and genetic diversity’’—
would move the pygmy-owl species ‘‘to-
ward extinction’’ and ‘‘decrease the ability
to conserve’’ the species. (Id.) The Service
concluded, based on ‘‘the best scientific
and commercial information available,’’
that the Sonoran Desert Ecoregion was ‘‘a
significant portion of the pygmy-owl’s
range within which the pygmy-owl is de-
clining, and is affected by ongoing
threats,’’ with the threats and population
declines continuing into the foreseeable fu-
ture. (Id. at 648.)

The Department of the Interior with-
drew the M–Opinion in May 2011 after two
court opinions rejected the M–Opinion’s
conclusion that a species imperiled in a
significant portion, but not all, of its range
should be listed only in that portion. (SPR
AR 79,503);  See Defenders of Wildlife v.
Salazar, 729 F.Supp.2d 1207 (D. Mont.
2010);  WildEarth Guardians v. Salazar,
CV–09–00574–PHX–FJM, 2010 WL
3895682 (D. Ariz. Sept. 30, 2010).

After the withdrawal of the M–Opinion,
the Service developed an interpretation of
the SPR language which deemed a portion
of a species’ range to be ‘‘significant’’ only
‘‘if its contribution to the viability of the
species is so important that, without that
portion, the species would be in danger of
extinction.’’ See Draft Policy on Interpre-
tation of the Phrase ‘‘Significant Portion
of Its Range’’ in the Endangered Species
Act’s Definitions of ‘‘Endangered Species’’
and ‘‘Threatened Species’’ (‘‘Draft SPR
Policy’’), 76 Fed. Reg. 76,987, 76,990–91
(Dec. 9, 2011) (reproduced at SPR AR 1–
20.). The Service published notice of the
Draft SPR Policy on December 9, 2011

and solicited comments from the public. In
so doing, the Service explained that it in-
tended ‘‘to publish a final policy’’ that
would ‘‘provide a uniform standard for in-
terpretation of the SPR language and its
role in listing determinations,’’ but that the
Draft SPR Policy could not ‘‘become final’’
until after the completion of notice-and-
comment procedures. 76 Fed. Reg. at 77,-
002. The Service specified that, during the
interim, it would consider the Draft SPR
Policy ‘‘as nonbinding guidance in making
individual listing determinations TTT only
as the circumstances warrant.’’ Id.8

On October 5, 2011, shortly before the
publication of the Draft SPR Policy, the
Service published a 12–month finding on
Plaintiffs’ petition to list the pygmy owl.
See 12–Month Finding on a Petition to
List the Cactus Ferruginous Pygmy–Owl
as Threatened or Endangered with Criti-
cal Habitat (‘‘Final Pygmy Owl Finding’’),
76 Fed. Reg. 61,856 (Oct. 5, 2011) (repro-
duced at Pygmy AR 2232–71.) Unlike the
Draft Pygmy Owl Finding, the Final Pyg-
my Owl Finding concluded that listing the
pygmy owl as endangered or threatened
under the ESA was not warranted. 76 Fed.
Reg. at 61,893. The Service found that the
western and eastern population segments
of the pygmy owl were ‘‘discrete’’ and ‘‘sig-
nificant’’ so as to qualify as DPSs, but that
the pygmy owl did ‘‘not meet the definition
of a threatened or endangered species
throughout its range’’ or within either
DPS. Id. at 61,885, 61,888–89. The Service
then went on to consider whether the So-
noran Desert Ecoregion was a significant
portion of the pygmy owl’s range or the
Western DPS’s range. Id. at 61,891–93. In
making this determination, the Service ap-
plied the SPR definition later set forth in

8. Furthermore, the Service opined ‘‘that the
outcomes of [its] status determinations with
or without the draft policy would be the
same’’ under most circumstances. Id. at 77,-
003. This assertion is somewhat puzzling in
light of the fact that, by the time the Draft

SPR Policy was published, the Service’s appli-
cation of the SPR definition of that policy had
already—as explained below—caused the Ser-
vice to reverse course on its pygmy-owl status
determination.
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the Draft SPR Policy instead of the more
fluid approach that had been outlined in
the withdrawn M–Opinion and applied in
the Draft Pygmy Owl Finding. See id. at
61,890. The Service found that the pygmy
owl ‘‘may be threatened or endangered’’ in
the Sonoran Desert Ecoregion, based on
its analysis of the factors delineated in 16
U.S.C. § 1533(a)(1). 76 Fed. Reg. at 61,-
891. The Service acknowledged that ‘‘the
Sonoran Desert Ecoregion represents an
important portion of the Western DPS,
and of the taxon as a whole.’’ Id. at 61,893.
The Service also found that the theoretical
loss of the Sonoran Desert Ecoregion
would cause a loss of a third of the West-
ern DPS’s range, representing ‘‘a signifi-
cant loss of important habitat and genetic
diversity’’ which ‘‘might reduce the viabili-
ty and potential for long-term survival of
the remaining portion of the DPS.’’ Id. at
61,892–93. The Service opined that, with-
out the Sonoran Desert Ecoregion, the
remainder of the Western DPS ‘‘may lack
sufficient resiliency to meet future envi-
ronmental changes that are already mani-
festing themselves within this DPS.’’ Id. at
61,893. However, the Service concluded
that the Sonoran Desert Ecoregion was
not ‘‘significant’’ because the best available
information did not indicate that the pyg-
my owl or the Western DPS would likely
become extinct if the Sonoran Desert
Ecoregion were theoretically extirpated.
Id. at 61,892–93.

On July 1, 2014, after conclusion of no-
tice-and-comment procedures, the Service
issued a final policy interpreting the SPR
language of the ESA. See Final Policy on
Interpretation of the Phrase ‘‘Significant

Portion of Its Range’’ in the Endangered
Species Act’s Definitions of ‘‘Endangered
Species’’ and ‘‘Threatened Species’’ (‘‘Final
SPR Policy’’), 79 Fed. Reg. 37,578 (July 1,
2014) (reproduced at SPR AR 74–109). Un-
der the Final SPR Policy, a portion of a
species’ range is considered ‘‘ ‘significant’ if
the species is not currently endangered or
threatened throughout all of its range, but
the portion’s contribution to the viability of
the species is so important that, without
the members in that portion, the species
would be in danger of extinction, or likely
to become so in the foreseeable future,
throughout all of its range.’’ 79 Fed. Reg.
at 37,579. This definition purports to set a
lower threshold for significance than the
definition contained in the Draft SPR Poli-
cy. Id. The Service explained that the low-
er threshold was requested by many com-
menters and was found to be appropriate
because it would ‘‘further the conservation
purposes’’ of the ESA and ‘‘more clearly
avoid the appearance of similarity’’ to the
clarification interpretation rejected by the
Ninth Circuit. Id.

B. Plaintiffs’ Challenge to the Final
SPR Policy

Because the SPR language in the ESA
is ‘‘inherently ambiguous,’’ Defenders of
Wildlife, 258 F.3d at 1141, the Court is
unable to simply give effect to the ‘‘unam-
biguously expressed intent’’ of Congress,
Chevron, 467 U.S. at 842–43, 104 S.Ct.
2778. Instead, the Court must determine
the degree of deference owed to the Ser-
vice’s interpretation of the SPR language.
See Nw. Ecosystem Alliance, 475 F.3d at
1141.9 The parties do not dispute that the

9. Federal Defendants argue that Plaintiffs’
challenge to the Final SPR Policy is a facial
challenge, and that Plaintiffs therefore bear
the burden of showing that ‘‘no set of circum-
stances exists’’ under which the policy would
be valid. (Doc. 57 at 10–11 (citing Puente Ariz.
v. Arpaio, 821 F.3d 1098, 1104 (9th Cir.
2016));  Lanier v. City of Woodburn, 518 F.3d

1147, 1150 (9th Cir. 2008).) The Court is not
convinced that the ‘‘no set of circumstances’’
test is applicable here, but even if it is, Plain-
tiffs have shown—as discussed below—that
there are no circumstances under which ac-
curate application of the Final SPR Policy
would result in a finding that a species is
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Chevron framework is applicable with re-
spect to the Final SPR Policy. The Final
SPR Policy was enacted after the notice-
and-comment rulemaking procedures re-
quired by 16 U.S.C. § 1533(h). Congress
has ‘‘expressly delegated authority to the
Service to develop criteria for evaluating
petitions to list endangered species’’ under
the ESA, and the formality required by 16
U.S.C. § 1533(h) ‘‘is indistinguishable from
notice-and-comment rulemaking under the
APA,’’ which weighs ‘‘in favor of affording
Chevron deference.’’ Nw. Ecosystem Alli-
ance, 475 F.3d at 1141.

Because Chevron deference is applicable
to the Final SPR Policy, the SPR interpre-
tation set forth in that policy must be
given controlling effect so long as it is a
reasonable construction of the ESA. See
Chevron, 467 U.S. at 843–44, 104 S.Ct.
2778;  Christensen, 529 U.S. at 587, 120
S.Ct. 1655. The Ninth Circuit has already
held that an administrative construction of
the ESA’s SPR language ‘‘is unacceptable’’
if it renders the SPR language superflu-
ous. Defenders of Wildlife, 258 F.3d at
1142. The SPR language cannot permissi-
bly be interpreted ‘‘to mean that a species
is eligible for protection under the ESA’’
only ‘‘if it faces threats in enough key
portions of its range that the entire species
is in danger of extinction, or will be within
the foreseeable future.’’ Id. (emphasis in
original, internal quotation marks omitted).

[17] Defendants do not dispute that
the ESA’s SPR language must be inter-
preted in a manner that provides an inde-
pendent basis for listing. (See, e.g., Doc. 57
at 12 n.10.) Indeed, the Final SPR Policy
itself recognizes that the SPR phrase can-
not be interpreted such that a portion of a
species’ range is considered significant
only if the current status of the species
throughout its range is endangered or
threatened as a result of the endangered

or threatened status of the species in that
portion. 79 Fed. Reg. at 37,581–82. As
explained in the Final SPR Policy, such an
interpretation renders the SPR phrase re-
dundant by limiting it ‘‘to situations in
which it is unnecessary.’’ Id. The Final
SPR Policy purports to avoid this problem
and ‘‘leave[ ] room for listing a species that
is not currently imperiled throughout all of
its range.’’ Id. at 37,582. It does so by
specifying that a portion of a species’
range can be ‘‘significant’’ only ‘‘if the spe-
cies is not currently endangered or threat-
ened throughout all of its range,’’ and by
requiring examination of the effects of the
hypothetical extirpation of the species in
the portion at issue. Id. These attempts to
distinguish the Final SPR Policy from the
‘‘clarification interpretation’’ rejected by
the Ninth Circuit in Defenders of Wildlife
are illusory.

Under the Final SPR Policy, listing a
species based on threats in a significant
portion of its range will be considered
warranted only if three conditions are sat-
isfied:  (1) the species is neither endan-
gered nor threatened throughout all of its
range, (2) the portion’s contribution to the
viability of the species is so important that,
without the members in that portion, the
species would be endangered or threat-
ened throughout all of its range, and (3)
the species is endangered or threatened in
that portion of its range. See 79 Fed. Reg.
at 37,582–83. All three of these conditions
cannot be satisfied at once, because when-
ever conditions (2) and (3) are satisfied, a
species should properly be determined to
be endangered or threatened throughout
all of its range. If a portion of a species’
range is so vital that its loss would render
the entire species endangered or threat-
ened, and the species is endangered or
threatened in that portion, then the entire
species is necessarily endangered or

endangered or threatened in a significant por- tion but not all of its range.
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threatened. Threats that render a species
endangered or threatened in such a vital
portion of its range should necessarily be
imputed to the species overall.10 The Final
SPR Policy’s requirement that a portion of
a species’ range can be considered signifi-
cant only ‘‘if the species is not currently
endangered or threatened throughout all
of its range,’’ 79 Fed. Reg. at 37,582—far
from ensuring that the ‘‘significant’’ and
‘‘all’’ language of the ESA will retain inde-
pendent meaning—actually ensures that a
portion of a species’ range will never be
considered significant based on accurate
application of the Final SPR Policy.

Defendants argue that application of the
Final SPR Policy has resulted in a finding
that a portion of a species’ range is signifi-
cant, pointing to the Service’s final rule on
a petition to list the African coelacanth.
See Final Rule to List the Tanzanian
DPS of African Coelacanth (Latimeria
chalumnae) as Threatened Under the En-
dangered Species Act, 81 Fed. Reg. 17,398
(March 29, 2016). However, rather than
showing that accurate application of the
Final SPR Policy can result in a finding
that a portion of a species’ range is signifi-
cant, the Service’s final listing determina-
tion regarding the African coelacanth
merely indicates that the Service has had
difficulty accurately applying the Final
SPR Policy. There are three confirmed
populations of the African coelacanth, each
of which is small and isolated. 81 Fed. Reg.
at 17,401. The Service found that, due to
the populations’ isolation, ‘‘the loss of one
would not directly impact the other re-
maining populations,’’ but that it would
nevertheless ‘‘significantly increase the ex-
tinction risk of the species as a whole’’ by

rendering the remaining two populations
‘‘more vulnerable to catastrophic events
such as storms, disease, or temperature
anomalies.’’ Id. The Service thus concluded
that a threatened population—the Tanzani-
an population—constituted a significant
portion of the range of the species.11 Id.
Notably, however, the Service did not find
that the African coelacanth would be in
danger of extinction currently or in the
foreseeable future if the Tanzanian popula-
tion were extirpated;  instead, it found that
extirpation of the Tanzanian population
would ‘‘significantly increase the extinc-
tion risk’’ of the African coelacanth over-
all. Id. (emphasis added). This is a differ-
ent standard than the one articulated in
the Final SPR Policy. Whereas the Final
SPR Policy provides that a portion of a
species’ range should be considered ‘‘sig-
nificant’’ only if its ‘‘contribution to the
viability of the species overall is so impor-
tant that, without the members in that
portion, the species’’ overall would be en-
dangered or threatened, 79 Fed. Reg. at
37,579, the standard applied by the Service
in its listing determination regarding the
African coelacanth deems a portion of a
species’ range ‘‘significant’’ if its contribu-
tion to the viability of the species overall is
so important that, without the members in
that portion, the species overall would be
at a significantly increased risk of extinc-
tion, 81 Fed. Reg. at 17,401. The definition
of ‘‘significant’’ applied by the Service in
the final rule on the petition to list the
African coelacanth may very well be a
reasonable interpretation of the ESA’s
statutory language, but it is not the defini-
tion set forth in the Final SPR Policy.

10. Defendants argue that an imperiled popu-
lation in a portion of a species’ range may
still contribute to the viability of the species.
While it is true that a species’ extinction risk
would likely increase if members in a vital
portion of the species’ range were completely
extirpated rather than merely imperiled, the

imperilment of the members in that vital por-
tion still constitutes imperilment to the spe-
cies overall.

11. Because the Tanzanian population also
constituted a valid DPS, the Service listed the
DPS rather than the entire species. Id.
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The Court recognizes that the Service
has broad discretion to interpret the SPR
language of the ESA. See Defenders of
Wildlife, 258 F.3d at 1145. In light of this
broad discretion, the majority of Plaintiffs’
arguments against the Service’s SPR in-
terpretation are unavailing. The SPR in-
terpretation set forth in the Final SPR
Policy does not violate the plain language
of the ESA merely because it fails to de-
fine ‘‘significant’’ as synonymous with ‘‘im-
portant.’’ See id. at 1141 (recognizing that
the ESA ‘‘use[s] language in a manner in
some tension with ordinary usage’’). The
Final SPR Policy is not unreasonable
merely because it fails to require special
consideration of the potential loss of a
species’ population within the United
States, as the ESA does not explicitly re-
quire the Secretary, in making listing de-
terminations, to provide special or height-
ened consideration to species imperiled in
the United States but abundant elsewhere.
The Final SPR Policy is not unreasonable
merely because it differs from the M–
Opinion and the Service’s prior Draft
Guidance, neither of which were final,
binding agency rules achieved through no-
tice-and-comment rulemaking procedures;
agencies are free to change their minds if
they follow proper procedures in doing so,
see Nat’l Ass’n of Home Builders v. De-
fenders of Wildlife, 551 U.S. 644, 658–59,
127 S.Ct. 2518, 168 L.Ed.2d 467 (2007), and
the Service adequately explained the rea-
sons for its change in approach. Finally,
the Final SPR Policy is not unreasonable
merely because it sets a high threshold for
significance in order to ‘‘avoid dilution of
conservation efforts and unnecessary re-
strictions.’’ 79 Fed. Reg. at 37,581. If
Plaintiffs’ challenge were merely to the
wisdom of the threshold chosen by the
Service, the challenge would fail. See Chev-
ron, 467 U.S. at 866, 104 S.Ct. 2778.

However, it appears that the Service’s
goal in creating the Final SPR Policy was
to give as little substantive effect as possi-

ble to the SPR language of the ESA in
order to avoid providing range-wide pro-
tection to a species based on threats in a
portion of the species’ range. This goal is
arguably at odds with the conservation
purposes of the ESA and, in pursuing this
goal, the Service chose a definition of sig-
nificance that renders the SPR phrase su-
perfluous by limiting it to situations in
which it is unnecessary. ‘‘Whatever the
outer limits of the range of permissible
constructions’’ of the ESA, the Court is
‘‘certain that what lies beyond them’’ is an
interpretation that renders key statutory
language meaningless and redundant in
order to achieve a goal at odds with the
purposes of the statute. Natural Res. Def.
Council, Inc. v. Nat’l Marine Fisheries
Serv., 421 F.3d 872, 881 (9th Cir. 2005).
The SPR interpretation set forth in the
Final SPR Policy impermissibly clashes
with the rule against surplusage and frus-
trates the purposes of the ESA. Cf. Pac.
Nw. Generating Coop, 580 F.3d at 812.
Accordingly, it is not a permissible admin-
istrative construction of the ESA’s SPR
language. The Final SPR Policy is ‘‘arbi-
trary, capricious, an abuse of discretion, or
otherwise not in accordance with law,’’ in
violation of the APA. 5 U.S.C. § 706(2)(A).

C. Plaintiffs’ Challenge to Final
Pygmy Owl Finding

[18] The Service did not apply the
SPR interpretation contained in the Final
SPR Policy to the listing determination
contained in the Final Pygmy Owl Find-
ing;  instead, the Service applied the SPR
interpretation contained in the Draft SPR
Policy, which provided that a portion of a
species’ range should be considered ‘‘sig-
nificant’’ only ‘‘if its contribution to the
viability of the species is so important that,
without that portion, the species would be
in danger of extinction.’’ 76 Fed. Reg. at
76,990–91.
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The parties dispute whether the Draft
SPR Policy is entitled to Chevron defer-
ence. The Draft SPR Policy is not an
agency rule carrying the force of law;  in-
deed, in publishing notice of the policy, the
Service specified that the policy was not
final and would be treated by the agency
only as ‘‘nonbinding guidance’’ during the
notice-and-comment period. 76 Fed. Reg.
at 77,002. To the extent that the Draft
SPR Policy differs from the Final SPR
Policy, it is beyond the pale of the Chevron
doctrine and is entitled only to Skidmore
deference based on its ‘‘power to per-
suade.’’ Skidmore, 323 U.S. at 140, 65 S.Ct.
161. However, in the end, it matters little
whether the deferential framework appli-
cable to the Draft SPR Policy stems from
Chevron or Skidmore, because the SPR
interpretation set forth in that policy suf-
fers from the same fundamental defect as
the SPR interpretation set forth in the
Final SPR Policy. If a portion of a species’
range is ‘‘significant’’ only ‘‘if its contribu-
tion to the viability of the species is so
important that, without that portion, the
species would be in danger of extinction,’’
76 Fed. Reg. at 76,990–91, and the species
is endangered or threatened in that por-
tion (as would be required for listing), then
the species is necessarily endangered or
threatened overall. The Draft SPR Policy,
like the Final SPR Policy, impermissibly
renders the SPR language of the ESA
superfluous by limiting it to situations in
which it is unnecessary.

Because the agency applied an imper-
missible construction of the ESA’s SPR
language in finding that the Sonoran Des-
ert Ecoregion is not a significant portion of
the pygmy owl’s or Western DPS’s range,
the Service’s Final Pygmy Owl Finding is
‘‘arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with
law,’’ in violation of the APA. 5 U.S.C.
§ 706(2)(A).

IT IS ORDERED that Plaintiffs’ Mo-
tion for Summary Judgment (Doc. 52) is
granted, and Defendants’ Cross–Motions
for Summary Judgment (Docs. 56, 62) are
denied. For the reasons set forth in this
Order, the ‘‘12–Month Finding on a Peti-
tion to List the Cactus Ferruginous Pyg-
my–Owl as Threatened or Endangered
with Critical Habitat,’’ 76 Fed. Reg. 61,856
(Oct. 5, 2011), and the ‘‘Final Policy on
Interpretation of the Phrase ‘Significant
Portion of Its Range’ in the Endangered
Species Act’s Definitions of ‘Endangered
Species’ and ‘Threatened Species,’ ’’ 79
Fed. Reg. 37,578 (July 1, 2014), are vacat-
ed and remanded. The Clerk of Court is
directed to enter judgment accordingly
and close this case.
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Background:  Federal inmate filed second
or successive motion to vacate, set aside,
or correct sentence.

Holdings:  The District Court, Christina
A. Snyder, J., held that:

(1) inmate’s claim that his Hobbs Act rob-
bery convictions did not qualify as
predicate ‘‘crimes of violence’’ was not
procedurally defaulted;


